#78.50 3/23/7

Memorandum 77-20

Subject: Study 78.50 - Unlawful Detainer Proceedings (AB 13)

At the last meeting, the Commission substantially revised Assembly
Bill 13. Because the revisions were so substantlal, the staff has had
the b1ll amended as set out in Exhibit 1 {attached) and has set the
hearing on the bill in the Senate Judiciary Committee over until April
19. This will give interested persons and organizations time to review
the revised bill and will give the Commission an opportunity to review
the revised bill at its April meeting.

The staff 1s of the view that the revised bill does not provide the
lessor much in the way of savings in cost and time. We would not recommend
the blll except that we believe that it codifies what is existing law
with some important protections to the lessee:

(1) A requirement that the unlawful detainer complaint be amended
to state a claim for any damages sought to be recovered that were not
Pleaded and recoverable in the unlawful detainer proceeding and that the
amended complaint be served on the defendant in the same manner as an
original complaint is served.

{2) An express provision that the compulsoty cross-complaint
statute does not apply to the lessee'’s related causes of action except
in certain specified limited circumstances.

(3) An express statement of the time the defendant has to respond
to the plaintiff's pleading or amended pleading.

The staff has no recommendations for further revision of Assembly
Bill 13 as set out in the attached Exhibit 1. Any problems any interested
person or organization has with the bill as revised can be brought to
the Commission's attention at the April meeting.

Attached as Exhibit 2 is a report prepared for the Senate Judiciary
Committee providing a Comment for amended Section 1952 and a revised
Comment for new Section 1952.3. This report should be reviewed by the
Commission before it is presented to the Senate Jdiciary Committee on

April 19 for adoption and printing in the Senate Journal.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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' | ASSEMBLY BILL 13 AS REVISED
TR TR ) ST i G R e e T SE L R Sl

" BECTION 1.  Section 1952 of the Code'of Ci1¥il Procedure is
ahended’ to read: R | SR
b 71952, (a) Except’as provided in subdivision (c); nothing in
Sections 1951 to' 1951.8, “lhclisive, affects the provisions” ¥F
Chapter 4° (commedcing with Sectioh 1159) of Titla!3 of Park '3 of
the Code of Civil Procedure, relating to actions for unlawful”
.1 detainer, forcible entry,.and foreible.detainer, .. -
'+ {b) The bYinging of an action undér the provisionk of Chapter
& ‘(commencing with Section 1159) of Title'3 of 'Pakt”3 Of'the Code
‘of Civil Pebeedure Procedure, whether or not such’gction’ becomes an
“rdifidry civil sction gs provided’ iii Séction’1952:3; does not’
"t affedt the'lessbr's right to bring 4 separate action For rélief
under ‘Seitions 1951.2; 1951.5, and 1951.8, but 4 damages’ ahall be
recovered in the subsequent ‘action for dity’ détriment fbt“éhlﬁﬁ a

. elaim-for: damages was wmade. and determinéd on the: merits in the
~previous agtion. . .. e yere i oty o e e o E
‘(¢) After thé lessdr obtainé poddession of the propétty inder
a judgment pursusiit to Section 1174 of ‘thé’ Codé'BE Civil Piéeédure,
'he 18 no longet entitléd to' the remedy provided dndérSedtion”
1951.4 unless the lessee obtains relief under Section 1179 &f the
.Code,iof Civil Procedurew;. - T L AR

SEC, 2, Section .1952.3 1g added to the €ivi] Code, to. read:

A 1952.3. " .(a) Except as.pravided in.subdivigions:.(b).and (c),

. :-1f the lesgor brings an.unlawfy], detainer, proceeding;and possession

.. of.phe Praperty s ng longer in fssue becayse,posaession of the
property has been su;geqde;qﬁ;tq‘;hgzlassqg,pefgreqtgggl or, ;1f
there 1s no trial, before judgment 1s entered, the case becomes an

ordinary civil action in which:

=1~



ir-

{1) The lessor may obtain any relief to whichlbe.is‘s;iiﬁisd:
including, where applicable, relfef authorized by Section 1951.2;
but, if the 1essor seeks to recover dsmages described in paragraph

.......

{3) of subdivision (s) of Section 19512 B sny other damages not

, Plegded and pecoverable in, the unlawful detainer; proceeding, the

3t

. complaint, but subdivision (a) of Section AZQ 3¢ of .the:Code:of

"P_coqplaint filed pursusnt to psragrag@ (1)

lessor shall first amend the complaint pursuant;to.Section,472 or

o 473 .of_the Code. of Civil Procedure to. state a- claim for such dam-

ages_ and sbali gerve a copy of, the amended: complaint: on.the. de-’

. ,,fpnglgp-g 1,51 the, same. manner as.a copy.of a summong and original

c?ﬁ?&?*ﬁ& iEiB%EEeﬁru R T IR AR B IS

(2) The defendant may; by dpprepriate pitéadings or”amendtents

e to pleadipgs* s%ek any .a affirmative relief" .and agsert all defenses,

to q@ich he is entitled, wh@ther .Qr not. t@e lessor.has”qmended the

Civil Procedu;e does not spply unless aftegigiving up. possession
of the groperty, the defendani; (i) files a r;ross-complsiqt or. (11)
files an answer or_ am amended answer in responge . tQ»an amended

LR
. .4{b): The defendant's itime to vespénd tofs-eompiaiﬁt*foffdnlaw-

ful detainer is not affected by the surrender of“posgession of the

_property to tbe lessor, but, if thg complaint is ampndqd.as pro-
‘_wvided in psrsgraph (1) of . subdivision {sJ, the defgpdant has. the
"same time to requnﬂ to the qmsndsd cpmpbaint a8, in an. prdinaxy
Lcivil aqtion.wsl , T X PN CLE SIS Bs

(¢) If the defendant's default has been entered on the ih-
lawful detainer complaint and such default has not been set aside,

_'the thse shall ‘proceed ‘as ‘an inlawful-detdine}l ‘proceeding.

N S TR SN CAHRE T S

+i{d) Nothlng 1o’ thls Bectibn’Fffects’ the’ plehdings ‘that nay be

o filed, relief that-may*be sodght, bt defenses’ “that may be' asserted

in' dh unlawfel detailfiet’ procedding thit has not becomé an ordinary
civil action as" provided fn subdivision (a) ' ' a

LT S
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XHIBIT 2

o

PEPORT PREPARED FOR SEJATE JUDICIARY COMMITTEE
" REPORT OF- SENATE COMMITTEY OX JUDICIARY. - .
ON ASSEMELY:BILL 13 -

In order to indicate more fully 1ts intént with respect to Assembly
bill 13 the Senate Committee on Jud1c1ary mzkes the following report.

Aesembly Pill 13 was introduced to ‘efféctuate the Recommendation of

. the California Law Revision CommiSSLOn Relat1ng to Damages iﬁ Action for

Sreach of Lease, 13 Cal L. Pevision Comn 1 -eports 1679 (1976). 'The

following new comment and rev1sed Law ev1sion Commission comment'
reflect, the intent of the Senate Committee on Judiciarv in épprovin#
Assenbly Bill 13 i A SRR

Code_of 'Civil Procedure:§- 1952 (smended) . o )
Comment.f Theé :language added to subdiv131on (b} of Section 1°52

makes clear that the conversion;of an unlawful detainer proceeding to an
ordinary aetion for damages (see Section. 1952 3. does not ellminate the
lessor's election to seek the remedies afforded by Sections 1051 2,
1951.5, and: 1951.8 in separate action, whether or not the 1essor prosecutes

the ‘unlawful detainer proceeding to judgrent.

Code of Civil Procedure § 1952.3 (added) -

Comment., Section 1952.3 is new.' The provision of subdivision (a)

that surrender of possession of the property Ly the tenant converts an .
unlawful detairer proceeding into an ordinary. civil action codifies,.
‘prior case law. If the ténant giveés up possession 'of the praperty after
commencement of ‘an unlawful detainer rtdceeding, “the actien thus becomes
an ordinarf one’ for &amaees.“"Union 0il Co. v. Chandler, 4 Cal, App.3d
716 722 84 Cal. Rptr. 756, 760 (1970). :This is true where possession
is given up “before the trial of the unlawful detainer action.” Green
X;_Superior Court, 10 Cal.3d 616, 633 n.18, 517 P.2d 1168, 1179 n.18,
111 cal.” tptr. 704, 715 n.18 (1874). Accord, Erbe Corp. v. H. & B.
Bealtg EELL 255 Cal. App.2d 773, 778, &3 Cal, Rptr. 462, 465 (1967);
Turem v. Texaco, Inc,, 236 Cal. App.2d ‘758, 763, 46 Cal.. Rptr. 389, 392

{1965}, In this situation, the rules designed to preserve the summary
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nature of the proceeding are not longer applicable. See, e.g.y Cohen v.
Superior Court, 248 Cal. App.2d 551, 553-554, 56 Cal. Rptr. 513, 815-8lé
{1567} (no trial precedence when possession not in issue}; heller v.
Melliday, 60 Cal. App. 2d 689, 696-697, 141 P.2d 447, &51-452 (1943)

{cross—complaint allowable after surrender)' cf. Bell v  Haun, 9 Cal.

App. 41, 97 P. 1126 (1908) (defendant not in posses51on entitled to same
time to answer as in civil actions generally). The limitation of Section
1952.3 to unlawful detainér proceedings is not intended to preclude
application of the rule stated in’ subd1v131on “{a} in forcible entry or
forcible detdiner Cases. ' N

i ‘Paragraph (1) of subdivision (a} makes clear that, whea the statutory
conditions for the application of ‘Section 1951.2 are met, the damages
authorized by that section 2re among the remedies’available to the

lessor when an unlawfdl detainér proceeding has been convérted ‘to-am’ ©
ordinary civil action. The paragraph serves, among other'purposes{ the’
salutary purpose of avolding multiplicity of actiong. .The statutory
conditions- for the applicatiom ofLSection‘l9Sl_2=are;that there..be a
lease, breach of lease by the.lessee, and.eitherrabandonment-bylthe
lessee before the end of the term.o¥.termination by the lessor. .of the .
lessee's right to possession. Civil Code § 1951,2(a). .The lessor is

- :pot required to seek such damages in the unlawful detainer proceeding
which has been thus coverted, but may elect to recovel- them in a separate
action. See Civil Code § 1952(t). . _

_ If damawes for loss of rent accruing after judument are sought by.
the lessor pursuant to paragraph (3) of subdivision (a) of Section 5
1951.2, the additional condltions of subdivision {c) of that section .
must be met. And if the 1essor seeks such damages oOF any other damages
not pleaded and recoverable in the unlavful detainer proceeding,‘tne ' _
last portion of paragraph (1) of subdiv151on (a) of Section 1954.3-urﬂ“
requires the lessor to amend the complaint to state a claim for such
relief If the case is at issue, the lessor s application for leave to
amend is addressed to the discretion'of the court. See Code Civ. Proc.

§ 4?3. The court is guided by a “policy of great 1iberality in permitting
amendments at any stage of the proceeding . e . ," 3 B. Jitkin,_California

Procedure, Pleading g 1040 .at 2618 (2d ed. 1971) R _ _ 

g



Lnder subdivision (%), if the lessor amends the complaint, the
defendant has a right to answer "within 3¢ days after service thereof”
or within such time as the court may allow. Code Civ. Proc. §! 471.5,
586. Paragraph (2) of subdivision (a) makes clear that the defendant
may cross-complain and wmay plead any defenses to the lessor's action for
damages. However, under paragraph (2), the defendant is not obliged to
"allege in a cross-complaint any related cause of action" (Code Civ.
Proc, § 426.30) unless, after giving up possession of the property, the
defendant files a cross—-complaint or filis an answer, or an amended
answer, in response to the amended ¢omnlaint. Tris will protect the
defendant against inadvertent loss of a related cause of action.

Subdivision (d) wakes clear that Sectiom 1952.3 has no effect on
existing law with respect to unlawful detainer proceedings where possession
remains in issue. In such proceedings, there are a number of affirmative
defenses the defendant is permitted to raise. See, e.g., Green V.
Superior Court, 13 Cal.3d 616, 517 P.2d 1163, 111 Cal, Uptr. 704 (1974}

Abstract Investment Co. V. Hutchinson, 04 Cal. App.2d 242, 22 Cal.

Rptr. 309 (1962}).




